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I.
Recent Developments
Question 1:  We understand that the SEC is offering the public a pilot program to assist in complying with the ABS rule.  Could you explain what the program is and how our members can participate?  Is the program for issuers only?
[Note: We are looking for an explanation of the purpose of the program, whether the SEC will be putting something on its web site or otherwise announcing it in writing; we would like to know about any time frames that are applicable, what types of documentation the SEC will review, any time requirements for participation eligibility, the benefits a participant can expect, etc.]
Question 2:  Can you describe what the SEC is doing to update and upgrade the Edgar reporting system and how the changes might be more helpful to our members?
Question 3:  Are there other recent developments pertaining to the rule that you think would be of interest to our members?
II.
Transition
Question 1:  The transition rules for compliance with Regulation AB have been a source of some confusion.  Could you outline for our members the dates by which they must comply with the rule for new deal registration and for follow-up reporting for new deals or existing deals.

III.
10-K Reporting Responsibility and Liability
Question 1:  Is there a level of contribution of assets, involvement or participation whereby an originator unaffiliated with the Depositor or Issuing Entity could be construed as "organizing or initiating" the transaction to such an extent that it would be deemed a "Sponsor."  If so, what level would be reasonable under the circumstances – 20%? Would the answer be the same if such originator is affiliated with one of the underwriters?
Question 2:  What additional liabilities/penalties does a servicer assume in signing Form 10-D and Form 10-K?  Is a servicer responsible if it correctly certifies that certain assessments of servicer compliance required to be filed with Form 10-K have not been filed (i.e., is disclosure of that fact sufficient for the servicer’s purpose, with any liability resting with the unaffiliated non-submitting entity and not the servicer)?  If the servicer correctly certifies that all material instances of noncompliance with the servicing criteria reported in the assessments of servicer compliance have been disclosed on Form 10-K, is the servicer responsible if material instances of noncompliance with the servicing criteria were not reported in the assessment(s) of servicer compliance submitted by an unaffiliated third party?
IV.
Disclosure
  A.
Static Pool Disclosure

Question 1:  In light of the non-homogenous nature of CMBS collateral, would static pool data presented by a sponsor be deemed not material? 
Question 2:  In the case where a sponsor's securitization program has been to acquire loans from multiple and different originators, should static pool data be presented for the Sponsor's prior transactions, just for the Originators contributing to the subject transaction, or some combination of the two?  [Note this question is raised in the context assuming a CMBS transaction with multiple loan contributors of more than 20% of the pool.]
Question 3:  In circumstances in which the collateral for a mortgage-backed security is non-homogenous in nature (e.g. fixed rate loans are pooled with adjustable rate loans or jumbo residential loans are pooled with non-jumbo residential loans), how would the past static pool data required to be disclosed (i.e. by past securitized similar product type rather than by past securitized pools)?  Are there organizational guidelines that you could suggest?
  B.
 “Servicer” Disclosure
Question 1:  MBA had requested that “servicing agreements” be removed from the list of disclosure items required prior to delivery of the prospectus because they are typically not completed prior to the finalized prospectus.  Will the servicer be able to file an amendment to their disclosure information for documents or data that is not available when the prospectus is finished?

Question 2:  Are controlling class representatives with certain operational consent rights considered "servicers"?  What if they ar3 affiliated with the Special Servicer?
Question 3:  At what point are the 10% and 20% threshold tests performed for determining disclosures of unaffiliated servicers performed (i.e., as of the cut-off date, as of the beginning or end of each calendar year, an average during the calendar year, etc.)?
Question 4:  How are the thresholds calculated?  In other words, are they based on the original principal balance of all pooled assets, or the number of properties, etc.

Question 5:  For purposes of Form 10-K, at what point is the 5% threshold test for servicers performed (i.e., as of the cut-off date, as of the beginning or end of each calendar year, an average during the calendar year, etc.)?
Question 6:  Servicers usually have voluminous, detailed operating procedures, which are proprietary and too verbose for appropriate disclosure.  What type and level of detailed information does the Commission have in mind for disclosure of servicer's procedures? Would reference to a Rating Agency's readily available servicer evaluation report be effective disclosure in respect of procedures? Can references to the servicing standards suffice?

  C.
 “Unaffiliated Servicer” Disclosure 
Question 1:  To what extent do the attestation and certification requirements apply to parties that are under contract with servicers to perform some or all of the servicing functions?  These parties, which are often referred to subservicers in the context of RMBS, generally do not own the servicing assets, but may perform and control all of the day to day operations and functions, usually for a limited period of time.  These parties are not liable to other participants in the MBS, but may have some liability for poor performance or errors based on contractual agreements with servicers that own the servicing rights.  These parties may have the mortgages assigned to them in the public records for convenience (to allow for foreclosure/lien recording and releasing) only but do not "own" the mortgages, notes or servicing rights.  
 

Question 2:  To what extent do the attestation and certification reporting requirements apply to companies, commonly referred to as outsource companies, that are under contract with servicers to perform specific functions, such as:

· Technology providers:  Fidelity and Fiserv are the two largest providers and offer complete database functions, such as servicing system logic, programming and maintenance, investor reporting and pushing funds (but never has the money deposited in their accounts) such as insurance monies and P&I to appropriate parties.  
· Real Estate Tax Services:  Fidelity and First American for example are some of the largest providers and have many branches of services including:   complete management of tax reporting, lien recording and lien releasing, flood and hazard insurance management, property inspections, etc. Generally the tax funds and insurance moneys do not go through these entities, but due to certain state law requirements in some cases they do.  
· Lock Box:  services that open mail, sort checks, deposit checks in servicers' bank accounts and provide records to the servicers for daily posting.  These entities are customarily banks but several are non-bank entities.
· Loss Mitigation and Foreclosure: (i.e. foreclosure attorneys and specialists)
 

Question 3:  To what extent are the above-mentioned parties (i.e. those that are under contract with servicers to perform servicing functions) and outsource companies (i.e. such as those listed immediately above) subject to the unaffiliated servicer disclosure requirements of the proposed rule (e.g., do these entities need to be mentioned as part of the primary servicer's disclosures or are these third parties themselves required to provide disclosures based on their performance). 
Question 4:  Do the requirements for disclosure of relationships with unaffiliated servicers include Servicing Rights Purchase Agreements or Interim Servicing Agreements?  If so, how much disclosure is required (i.e., can sensitive pricing information be excluded)?
  D.
Significant Obligors Disclosure

Question 1:
The 10% concentration threshold test for significant obligors is performed as of the cut-off date, and if concentration thereafter falls below 10%, the entity would no longer be deemed a significant obligor.  At what point is the 10% threshold test performed after the cut-off date (i.e., as of the beginning or end of each calendar year, an average during the calendar year, etc.)?  What if the entity falls below 10% but goes back over 10% at a subsequent date?  Does the foregoing also apply to the 20% concentration threshold test for significant obligors? 

  E.
Credit Enhancement Disclosure
Question 1:  Is a servicer's obligation to make only reimbursable liquidity advances (servicer advances) pursuant to the Pooling and Servicing Agreement considered "credit enhancement?" 
Question 2:  Does the obligation to make liquidity advances cause the servicer's financial condition to present a material risk to pool or security performance to the extent that disclosure of the servicer’s financial statement is required?

[Note: If the answers to these questions is "yes", can the financial disclosure required be made in the form of reference to another filing of statements with which the servicer's data has been consolidated (e.g., filings of publicly traded parent company)? If not, will audited statements of the servicer be required?
  F.
Additional Guidance
Question 1:  To what extent are members of the Corporate Finance Division available to answer questions about the transition rules or compliance issues as they arise for our members and for their lawyers and accountants?

Question 2:  Will the SEC be publishing any guidance in the form of frequently asked questions or other summaries on the web site or elsewhere?
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