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Basic Policy and the Bankruptcy Laws
The two primary goals of bankruptcy are to provide the debtor with a fresh start and to give similarly situated creditors a fair distribution of the debtor’s assets.  The Bankruptcy laws consist of the Bankruptcy Code, the Bankruptcy Rules and the Local Bankruptcy Rules in your particular district.  The federal Bankruptcy Code became effective on October 1, 1979.  The Bankruptcy Code is comprehensive set of national laws that give significant protections to consumers with both long and short term debt and modify the rights of their creditors.  The Bankruptcy Code applies in all states and United States territories.

The Bankruptcy Code was amended in 1984 altering consumer’s rights to bankruptcy.  In 1986, the Bankruptcy Code was amended again to add more bankruptcy judges, the administrative functions of the new United States Trustee System and new Chapter 12 of the Bankruptcy Code for family farmers.  The Bankruptcy Reform Act of 1994 increased the exemption amounts under the Bankruptcy Code, cost-of-living adjustments were made for inflation along with other changes to debtor’s curing mortgage defaults, lien stripping and reaffirmation of debts.  

The most recent changes to the Bankruptcy Code occurred when President Bush signed the “Bankruptcy Abuse Prevention and Consumer Protection Act of 2005” into law on April 20, 2005 (the “2005 Act”).  The 2005 Act effects the most significant changes to the Bankruptcy Code since the 1970s.  Some of the major changes to the Bankruptcy Code under the 2005 Act included the establishment of a needs-based bankruptcy system (the “means test”) where the debtor’s ability to repay debts is tested; credit counseling is a mandatory requirement; repeat and serial bankruptcy filers are limited; child and spousal support is protected; land lords as creditors gained additional protections; the IRS and state taxing authorities gained additional protections; pension and 401K plan loans gained favorable treatment; reduction in the exemptions available for debtors; the exceptions to the granting of bankruptcy discharge were expanded; and the concept of “debt relief agencies” was created and requirements for their operations were imposed.  In addition, there were substantial new and expanded rights for secured creditors, provisions that require debtors pay more in Chapter 13 and changes to the reaffirmation provisions of the current Code.  
The Bankruptcy Code is divided into different chapters, including Chapter 1 (General Provisions), Chapter 3 (Case Administration), Chapter 5 (Creditors, Debtor and the Estate), Chapter 7 (Liquidation), Chapter 9 (Municipalities), Chapter 11 (Reorganization), Chapter 12 (Family Farmer) and Chapter 13 (Wage Earner).  We will specifically refer to Chapters 7, 11 and 13 for this overview of Bankruptcy law.
The federal Bankruptcy Rules govern the practice and procedure in Bankruptcy cases.  In addition, each Bankruptcy Court for a particular district may have its own set of local rules which govern practice and procedure within that district.  Many Courts also have their own local forms which should be consulted before filing any papers within that particular district.
The Bankruptcy Estate

The Bankruptcy estate is created upon the filing of a bankruptcy petition under Chapters 7, 11 or 13 of the Bankruptcy Code.  The estate constitutes the property to be administered by the bankruptcy court.  The bankruptcy court in the district where the case is commenced has exclusive jurisdiction over the estate’s property.
The estate generally includes: (1) all legal and equitable interests of the debtor and property as of the commencement of the case; (2) all interests of the debtor and the debtor’s spouse in community property if under the sole or joint control of the debtor or if liable for the debtors allowable debtors or those of both the debtor and the debtor’s spouse; (3) any interest in property recovered through exercise of the trustee’s powers to avoid preferences, fraudulent transfers, and other avoiding powers, or which are preserved for the benefit of the estate or ordered transferred to the estate, such as a lien securing a claim that has been equitably subordinated; (4) any interest in property that the debtor acquires within 180 days after the filing of the bankruptcy petition by bequest, devise, inheritance, or from a property settlement with the debtor’s spouse or divorce decree, or as beneficiary of a life insurance policy or death benefit plan, if such property would have constituted property of the estate on the petition date; (5) all proceeds or profits of other property of the estate, and all property of the estate after commencement of the case; and (6) all prepetition causes of action or claims possessed by the debtor.  11 U.S.C. § 541(a) and 11 U.S.C. § 108.
In Chapters 7 and 11 cases, property acquired by the debtor (other than by inheritance, bequest, demise, property of settlement, or death benefits received within 180 days after the filing of the petition) and earnings for post-petition services rendered by individual debtors are not included as property of the estate.  However, such post-petition property and earnings are included in Chapter 13 cases due to the fact that reorganization plans are typically funded in large part by post-petition earnings.  11 U.S.C. § 541.

Individual debtors in Chapter 7, 11 or 13 cases may also be entitled to exempt certain property from the bankruptcy estate.  11 U.S.C. § 522.  Property that is either excluded from the estate or is exempt will not be available to satisfy the claims of creditors.   Section 541(b) of the Bankruptcy Code lists property that is excluded from the bankruptcy estate: 
(1) 
property which is restricted from being transfer under applicable non-



bankruptcy law, such as the debtor’s interest in a valid spendthrift trust; 
(2) 
a debtor’s interest in a retirement plan that qualifies under ERISA; 
(3) 
any powers that the debtor may exercise solely for the benefit of another 



person or entity; 
(4) 
any interest under a commercial real estate lease upon expiration of the 



estate lease term; 
(5) 
educational loans or any accreditation status or state licensure of the 



debtor as an educational institution; 
(6) 
certain oil or gas interests of the debtor transfer pursuant to a farm out 



agreement; 
(7) 
certain oil and gas interests of the debtor transferred under a production 



payment agreement through a transferee that does not participate in the 



management of the property; and

(8)
proceeds of money orders sold by the debtor within fourteen days of the 



commencement of the case.  
Debtor vs. Debtor-in-possession



Any individual who resides, is domiciled in, or has property or a place of business in the United States may be a debtor and file a bankruptcy petition under Chapter 7 of the Bankruptcy  Code.  11 U.S.C. § 109.  Corporations and partnerships may also file under Chapter 7 if they fall within certain requirements under 11 U.S.C. § 101(41) of the Bankruptcy Code.  An individual with a regular income who resides, is domiciled in, or has a place of business or property in the United States may file a Chapter 13 petition.  11 U.S.C. § 109(a), (e).  An infant or incompetent person may be considered a debtor in a Chapter 13 case so long a legally appointed representative files a petition on their behalf.  Fed. R. Bankr. P. 1004.1.  Next of friend or guardian ad litem is also permitted to file a voluntary petition on behalf of an incompetent or infant debtor.  Fed. R. Bankr. P. 1001.1. 
A debtor-in-possession is an individual or corporation in a Chapter 11 case who remains in possession of the estate’s property.  If the debtor is a corporation, the corporation will continue to operate its own business during the Chapter 11 case.  The debtor-in-possession steps into the shoes of the Chapter 11 Trustee and is charged with the same duties as the Chapter 11 Trustee discussed below.  However, the debtor-in-possession is not charged with the Chapter 11 Trustee’s investigative powers discussed below.
U.S. Trustee vs. Chapter 7 Discharge Trustee, Standing Chapter 13 Trustee, Chapter 11 Trustee

The United States Trustee is an officer of the United States Department of Justice who is charged with administrative duties in bankruptcy cases.  The duties of the United States Trustee include: establishing and supervising a panel of private trustees to serve as trustees in Chapter 7 cases, appointing trustees in Chapter 7 cases, appointing trustees and examiners in Chapter 11 cases, and appointing creditors’ committees in Chapter 11 cases, and where the debtor is solvent, equity committees.  The United States Trustee appoints standing trustees in Chapter 13 cases and also serves as trustee in those cases where a trustee is required, but the United State Trustee has been unable to appoint a qualified private trustee.  The United States Trustee supervises the administration of cases, monitor and comment on fee applications of trustees and other court approved professionals in bankruptcy cases, review and comment on plans and disclosures statements filed in Chapter 11 and 13 cases, monitor the progress of bankruptcy cases, and notify and assist the United States attorney in the prosecution of bankruptcy crimes.  The 2005 Amendments to the Bankruptcy Code also provide for the United States Trustee to have the right to enforce the “means test”.  
A Chapter 7 Discharge Trustee is chosen from a panel of trustees maintained by the United States Trustee.  A Chapter 7 Discharge Trustee is appointed in all Chapter 7 cases.  The Discharge Trustee collects and liquidates the property of the bankruptcy estate in order to close the bankruptcy case as swiftly as possible with the best interests of the parties in interest in mind.  The Chapter 7 Discharge Trustee ensures that the debtor performs his intentions with respect to property to be surrendered, redeemed or reaffirmed.  The Chapter 7 Discharge Trustee orally examines the debtor as to his financial affairs at the meeting of the creditors and makes sure that the debtor is aware of the potential consequences of seeking a bankruptcy discharge and the effect of the discharge, the effects that the bankruptcy filing will have on the debtor’s credit history, the debtor’s ability to file under another chapter of the Bankruptcy Code, and the effect of reaffirming a debt.  The Discharge Trustee is permitted to oppose an individual’s discharge.  They also file a final report and account of the bankruptcy estate.
In a Chapter 13 bankruptcy proceeding, a debtor is required to file a proposed plan of reorganization with the Court within fifteen days of the filing of the bankruptcy petition.  The debtor is also required to begin making payments under the plan of reorganization within thirty days after the filing of the petition unless otherwise ordered by the Court.  A Standing Chapter 13 Trustee oversees the meeting of the creditors and is permitted question the debtor about the proposed plan of reorganization and the debtor’s ability to make the proposed plan payments.  The Standing Chapter 13 Trustee can object to claims of creditors filed with the Court.  The Standing Chapter 13 Trustee can recommend that the debtor’s plan of reorganization be confirmed by the Court.  If the Standing Chapter 13 Trustee does not recommend confirmation and the Court denies confirmation, the debtor has the opportunity to amend the plan.  When a plan of reorganization is confirmed, the Standing Chapter 13 Trustee then begins distribution of payments to the creditors under the plan.
A Chapter 11 Trustee is either appointed by a creditor or party in interest’s motion before the Court or by the Court, sua sponte.  An appointment of a Chapter 11 Trustee is made if it is in the best interests of the creditors, equity security holders and other interested parties of the bankruptcy estate.  In some instances, a Chapter 11 Trustee may be appointed for “cause”.  “Cause” may include fraudulent acts of the debtor, dishonesty, incompetence, or gross mismanagement of the estate either before or after the bankruptcy filing.  The 2005 Amendments to the Bankruptcy Code allow for an appointment of a Chapter 11 Trustee, if grounds exist for the bankruptcy case to be dismissed or converted.  

The Discharge

A discharge releases the debtor from personal liability for specific debts and also bars creditors from taking any future action against the debtor to collect those debts.  Even though a debtor is not personally liable for the discharged debt, a valid lien is not rendered unenforceable and the lien remains after the bankruptcy case.  A secured creditor is permitted to enforce the lien to recover the property that is secured by the lien.  More specific information regarding discharges pertaining to each Chapter are discussed hereinafter.
The Automatic Stay Under Bankruptcy Code Section 362(a)

The automatic stay of Section 362 of the Bankruptcy Code is effective upon the filing of a voluntary or involuntary Chapter 7, 11, 12 or 13 case under the Bankruptcy Code.  The stay is self-executing and no court order is required.  The Section 362 stay is inapplicable to non-debtors, but Section 1301 provides a limited co-debtor stay which is applicable only in Chapter 13 cases.  Additional co-debtor stay relief may be granted by the Court upon a request under Section 105.  The stay provides the debtor with a period of breathing room, free from action by his creditors; it also promotes an equal distribution of assets among creditors and an orderly case administration.  The stay is designed to “freeze” the status quo upon commencement of bankruptcy by prohibiting most postpetition actions and proceedings against the debtor or his property.  ICC v. Holmes Transportation, Inc. (In re Holmes Transportation, Inc.), 931 F.2d 984 (1st Cir. 1991).  Relief from the stay may be obtained by filing a motion with the Court.  Each Bankruptcy Court has varying and specific procedures for filing a motion for relief, which should be consulted, and a $150.00 filing fee is required.  See Local Rules, Local Forms and Miscellaneous Forms.

Whether a particular action is stayed depends upon whether the claim “arose” before or after the filing of the bankruptcy case.  Generally, any act to create, perfect or enforce a lien or judgment against the property of the estate, whether based upon a prepetition or a postpetition claim, is stayed.  In addition, any action against the debtor or property of the debtor based upon a prepetition claim is also stayed.

Section 362(a) contains eight actions which are prohibited by the automatic stay:

1.
the commencement or continuation, including the issuance or employment of process, of a judicial, administrative, or other action or proceeding against the debtor based upon a prepetition claim;

2.
the enforcement of a prepetition judgment against either the debtor or property of the estate;

3.
any act to obtain possession of or to exercise control over property of the estate;

4.
any act to create, perfect, or enforce any lien against property of the estate;

5.
any act to create, perfect, or enforce any lien against property of the debtor to the extent that such lien secures a prepetition claim;

6.
any act to collect, assess, or recover a prepetition claim against the debtor;

7.
the setoff of any prepetition debt owing to the debtor against any claim against the debtor; and

8.
the commencement or continuation of a proceeding before the U.S. Tax Court concerning the debtor.

The stay does not apply to property in which the debtor or the estate has no interest.  Therefore, if a lender contemplates a foreclosure sale (by recording the mortgagee’s deed in the appropriate Land Evidence Records), or a repossession action (by actually completing repossession) neither the debtor nor the estate has any interest in the property, and the automatic stay does not affect that property. 

Section 362(b) creates certain exceptions to the automatic stay.  In addition, there are other actions which are not prevented because they are not affirmatively prohibited by Section 362(a).  Subsections (1) through (18) of Section 362(b) set forth the following actions which are not stayed:

1.
criminal proceedings against the debtor;

2.
commencing or continuing a paternity action against the debtor; establishing or modifying an alimony, maintenance or support order; and collection of alimony and support from the debtor and his property;

3.
acts to perfect, maintain or continue the perfection of security interests pursuant to Section 546(b) or Section 547(e)(2)(A);

4.
commencement or continuation of a proceeding by a governmental unit to enforce its police or regulatory power;

5.
enforcement of a judgment obtained in a proceeding by a governmental unit, other than a money judgment;

6.
setoff of certain commodity claims;

7.
setoff of certain claims by a repo participant;

8.
commencement (not continuation) of certain actions by the Secretary of HUD;

9.
a governmental audit to determine tax liability; issuance of a tax deficiency notice; a demand for tax returns; an assessment for any tax and issuance of notice and demand for payment;

10.
actions by a lessor to obtain possession of nonresidential property leased to a debtor under a terminated lease;

11.
presentment and notice of dishonor of a negotiable instrument;

12 and 13.
commencement or continuation of certain ship foreclosure action by the Secretary of Transportation and the Secretary of Commerce against a Chapter 11 debtor after ninety days following commencement of the case;

14.
certain actions relating to the accreditation status of a debtor as an education institution;

15.
certain state actions relating to the licensing of a debtor as an education institution;

16.
any action by a guaranty agency, as defined by the Higher Education Act of 1965 or the Secretary of Education regarding the eligibility of a debtor to participate in certain programs;

17.
setoff of certain swap agreement claims; or

18.
the creation or perfection of a statutory lien for certain ad valorem property taxes, if such tax becomes due after the filing of the petition.

In addition to the exceptions to the automatic stay found in Section 362(b), there are other actions which are not stayed because Section 362(a) does not affirmatively prohibit them.  These include collection actions against non-debtor co-obligators, guarantors, co-defendants, partners and securities; payments to a beneficiary pursuant to a letter of credit which is not the property of the debtor’s estate; and the running of time and redemption periods.

A party should seek an order from the Court prior to possibly violating the stay when it is unsure as to whether an anticipated action is prohibited by the automatic stay. Section 362(h) provides that a person injured by a willful violation of the stay shall recover actual damages, including costs and attorneys’ fees and may also recover punitive damages.  Caselaw has extended the limited language of the statute to protect corporate debtors.  In general, actions which violate the automatic stay are void.  Holmes Transportation, Inc., 931 at 987.

Section 362(c) defines when the automatic stay ceases to prohibit actions by creditors.  The stay terminates when the subject property is no longer property of the estate, such as when it is abandoned, sold or reverted to the debtor pursuant to a confirmed chapter 11 plan.  However, if the case is still open, and the property is abandoned by the trustee to the debtor, the automatic stay will continue to apply.  The stay of any other act continues until the earliest of the time the case is closed; the time the case is dismissed; or if the case is an individual’s Chapter 7 case or a case under Chapter 9, 11, 12 or 13, the time a discharge is granted or denied.  Parties must proceed with caution in this area.  For instance, many title insurance companies will insist that a lender conducting a real estate foreclosure have obtained an order granting it relief from the automatic stay even where the debtor/property owner has been discharged, but where his bankruptcy case is still open.  It is prudent to take this same course with respect to non-real property collateral and hold off from taking control of collateral until the case is closed.  Federal Bankruptcy Rule 4001(a)(3) provides that orders granting motions for relief shall be stayed until the expiration of the 10-day appeal period unless the Court orders otherwise.  Many creditors include waiver language in their motions for relief for the Rule 4001(a)(3) stay.  However, inclusion of such waiver language is typically struck by the Bankruptcy Judge, even in the case where a debtor has failed to respond to the motion for relief or has filed a “no objection” pleading.

Once a creditor files the appropriate motion for relief from stay, Section 362(e) provides that the stay shall be automatically lifted or terminated if the Court fails to “act” or schedule a hearing on the motion within thirty days of its filing.  It is because of this section that parties’ may find the Court requesting that a “waiver” of the Section 362(e) be filed when the Court’s schedule renders it impossible to schedule the preliminary hearing on a motion for relief from the stay within thirty days of its filing. 

Subsection 362(e) was amended in 1994 to require that the final hearing on a relief from stay motion must be concluded within thirty days of the conclusion of the preliminary hearing unless the Court, with the consent of the parties extends the time or for “compelling circumstances” the Court schedules the hearing for a later date.  Nothing in the amendment requires the Court to decide the relief from stay issue upon conclusion of that final hearing.  
Chapter 7 Bankruptcy
Chapter 7 is known as straight bankruptcy or liquidation for individuals or businesses.  A Chapter 7 bankruptcy begins with a debtor filing a petition with the Bankruptcy Court.  The debtor files a schedule of assets and liabilities, a schedule of current income and expenditures, a statement of financial affairs and a schedule of executory contracts and unexpired leases with the Court.  
A Chapter 7 Discharge Trustee is appointed by the United States Trustee to collect the debtor’s assets, convert them to cash and make distributions to creditors, subject to the debtor’s right to retain certain exempt assets and the rights of secured creditors.  In many instances, the Discharge Trustee does not have assets to collect and liquidate, the case is referred to as a “no-asset case.”  When there are assets for the Discharge Trustee to collect and liquidate, the creditors holding unsecured claims will receive a distribution of the assets so long as the creditor files a proof of claim with the bankruptcy court within ninety (90) days after the first date set for the meeting of creditors.  Fed. R. Bankr. P. 3002(c).  The Discharge Trustee is also permitted to recover money or property under the trustee’s avoiding powers.  These powers include, among others, the power to set aside preferential transfers that the debtor made to creditors within 90 days before the bankruptcy petition was filed.  11 U.S.C. § 721.  
An individual Chapter 7 debtor must also submit to income and expense testing to determine if a “presumption of abuse” exists such that further testing is required to determine whether the case should be dismissed, resulting in no discharge or converted to a Chapter 13 repayment plan case (with the debtor’s consent).  The means test requires a determination of the debtor’s currently monthly income, deductions for support and repayment of priority debt and trigger points at which the income after deductions would result in the presumption of abuse.  There are other provisions which allow the United States Trustee, Chapter 7 Discharge Trustee and the Bankruptcy Court to find abuse in filing bankruptcy, even if the debtor’s income is below the state median level.

The safeguards set forth in the means testing provisions were put in place to be deterrents to those individuals who file bankruptcy just to get a discharge, with no intention of repaying even a portion of their debts.  Procedurally, the debtor will file a statement of the means test calculations with his bankruptcy petition.  The United States Trustee is charged with determining the abuse and filing the proper motion to dismiss the case.
Within twenty (20) to forty (40) days after the petition is filed, the Chapter 7 Discharge Trustee will hold a meeting of creditors.  At the meeting, the debtor is placed under oath and the Chapter 7 Discharge Trustee along with the creditors are permitted to ask the debtor questions as to their financial affairs and property.  The Chapter 7 Discharge Trustee is also required to make sure that the debtor is aware of the consequences of seeking a bankruptcy discharge, the ability to file a petition under another chapter, the effect of receiving a discharge, and the effect of reaffirming the debt. 
A Chapter 7 debtor is permitted under the Bankruptcy Code to convert the bankruptcy case from a Chapter 7 case to another chapter so long as the debtor is eligible for that chapter.  The debtor will not be permitted to voluntarily convert the case to another chapter if the case has previously been converted to a Chapter 7 from another chapter.  

The filing of a Chapter 7 petition automatically stays or stops most collection actions against the debtor or the debtor’s property.  The automatic stay arises by operation of law and prohibits creditors from even contacting debtors to demand payment.   

A Chapter 7 debtor will receive a discharge approximately four (4) months after the bankruptcy petition is filed.  The discharge is usually granted upon the expiration of the time for filing an objection to discharge and the time fixed for filing a motion to dismiss the case based on substantial abuse.  A discharge is only available to an individual in a Chapter 7, not to partnerships or corporations.
If a debtor wishes to keep a certain secured property, they may reaffirm the debt or enter into a reaffirmation agreement with the creditor whereby the debtor will remain liable for the debt and will pay a portion of the money owed.  The creditor promises in return not to repossess or take back the property so long as the debtor continues to pay the debt.  A reaffirmation must occur before discharge is entered and the agreement must be filed with the Court.  11 U.S.C. § 524(c).  The debtor is also permitted to surrender the secured property to the Lender.
Debts which are not discharged in Chapter 7 include debts for alimony, child support, certain taxes, educational loans, debts for willful or malicious injury by the debtor, debts for death or personal injury caused by the debtor’s operation of a motor vehicle while intoxicated, and debts for certain criminal restitution orders.  11 U.S.C. § 523(a).  The debtor will remain liable for these debts even after discharge.  A Chapter 7 discharge can be revoked upon the request of the trustee, a creditor, or the U.S. Trustee if discharge was obtained through the debtor’s fraud, the debtor acquired property that is property of the estate and knowingly and fraudulently failed to report the property or surrender it to the trustee, or if the debtor provided material misstatements or fails to provide other information regarding the case in connection with an audit of the case.  11 U.S.C. § 727(d).
An individual will not be eligible for Chapter 7, if during the preceding 180 days a prior bankruptcy petition was dismissed due to the debtor’s willful failure to appear before the court or comply with court orders, or the debtor voluntarily dismissed the previous case after creditors sought relief from the bankruptcy court to recover property upon which they hold liens.  An individual is not eligible to file a Chapter 7 petition unless he/she received credit counseling from an approved credit counseling agency within 180 days before the filing.
Chapter 13 Bankruptcy
Chapter 13 is an opportunity for the debtor to adjust their financial affairs without liquidating current assets.  It is often referred to as a wage earner’s plan.  Individuals, in a Chapter 13 bankruptcy, with regular income can develop a plan to repay all or part of their debts.  The debt limits for a Chapter 13 filing are $992,975.00 of secured debt and $307,675.00 of unsecured debt.  
Chapter 13 is often preferable for debtors because they are sometimes able to retain assets and propose a plan to repay their creditors over three to five years.  Debtors often file Chapter 13 petitions in order to stop foreclosure on their home and to allow themselves an opportunity to cure delinquent mortgage payments overtime. 

Debtors are still required to make monthly mortgage payments as they become due during the Chapter 13 plan on a timely basis, otherwise the Lender may be granted relief from the automatic stay in order to foreclose.  In a Chapter 13 proceeding, unlike in a Chapter 7 proceeding, the debtor remains in possession of his/her property and makes payments to creditors through the Chapter 13 Standing Trustee.  The debtor will receive a discharge only upon completion of their Chapter 13 Plan.  The discharge does not include home mortgage obligations, debts for alimony and child support, certain taxes, education loans, death or personal injury claims resulting from driving while intoxicated or under the influence, debts for restitution or criminal fines.  The debtor remains responsible for these debts after the case is closed.  The discharge does include debts for willful or malicious injury to property, nondischargeable tax obligations, and debts arising from property settlement agreements in divorce or separation proceedings.  11 U.S.C. § 1328(a).  The scope of the Chapter 13 discharge is much broader than the Chapter 7.  The debtor may also seek a hardship discharge from the Court when there are circumstances out of their control that prevent the debtor from completing the plan of reorganization.  A hardship discharge is a much more limited discharge, and does not apply to any debts that are nondischargeable in a Chapter 7 case. 11 U.S.C. § 523.
An individual debtor is barred from filing a Chapter 13 petition or a petition under any other chapter, if during the preceding 180 days, a prior bankruptcy petition was dismissed.  An individual is also required to receive credit counseling within 180 days before the filing akin to a Chapter 7 proceeding.  
A debtor is required to file schedules of assets and liabilities, a schedule of current income and expenditures, a schedule of executory contracts and unexpired leases and a statement of financial affairs.  Fed. R. Bankr. P. 10007(b).  The Chapter 13 Standing Trustee reviews the case and also disburses payments received from the debtor to creditors.  11 U.S.C. § 1302(b).

Unlike Chapter 7, Chapter 13 contains a special automatic stay provision that protects co-debtors.  A creditor is not permitted to collect a consumer debt from any individual who is liable along with the debtor.  11 U.S.C. § 1301(a).  The Bankruptcy Code defines consumer debts as those incurred by an individual for primary personal, family or household purpose.  11 U.S.C. § 101(8).

The Chapter 13 Trustee will also hold a meeting of creditors within 20 to 50 days after the Chapter 13 petition is filed.  Unsecured creditors are required to file their claims within 90 days after the meeting of creditors.  Fed. R. Bankr. P. 3002(c).  Thereafter, the debtor is required to file a repayment plan or Chapter 13 Plan within 15 days after the petition is filed.  Fed. R. Bankr. P. 3015.  The plan must provide for payments of fixed amounts to the Chapter 13 Trustee on a regular basis.  The payments are then distributed by the Chapter 13 Trustee in accordance with the terms of the plan after the plan is confirmed by the Court.  
The debtor is permitted to file an amended plan if the Court does not confirm the plan.  The debtor also has the option to convert the case to a Chapter 7 liquidation proceeding.  The debtor is also permitted to modify a plan after confirmation in the event that there is a change in circumstance which impacts their ability to make plan payments.  If the debtor fails to make plan payments, the court may dismiss the case or convert it to a Chapter 7 liquidation proceeding.  11 U.S.C. § 1307(c).

Chapter 11 Bankruptcy
Chapter 11 reorganization is very limited as to who can file.  It is primarily used by commercial entities that want to continue operating their business and repay creditors through a court-approved plan of reorganization.  A Chapter 11 case may be filed as a voluntary petition or by involuntary petition.  Creditors which meet certain requirements are permitted to file a Chapter 11 involuntary petition.  Immediately upon the filing of a Chapter 11 petition, the debtor becomes known as the “debtor in possession” because the debtor keeps possession and control of its assets while undergoing reorganization, without the appointment of a trustee.  11 U.S.C. § 1101.  A trustee will not be appointed until the debtor’s plan of reorganization is confirmed, the debtor’s case is dismissed or converted to a Chapter 7 proceeding, a Chapter 11 Trustee is appointed.
A debtor in possession is prohibited from using “cash collateral” without the consent of the secured creditor or court authorization.  “Cash collateral” includes cash, negotiable instruments, documents of title, securities, deposit accounts, or other cash equivalents in the bankruptcy estate and an entity other than the estate may have an interest.  It also includes proceeds, rents, profits, products, offspring, charges, accounts or payments for the use or occupancy of rooms and other public facilities in hotels, motels, or other lodging properties that are subject to a creditor’s security interest.  The debtor in possession is required to file a motion to use cash collateral as one of its first day motions.  A secured creditor or a party with an interest in the cash collateral can object to the debtor’s request to use the collateral and the debtor may be required to provide the creditor with adequate protection in order to protect the value of the collateral.  
The filing fees for a Chapter 11 case are significantly higher than a Chapter 7 or Chapter 13.  A Chapter 11 debtor is permitted to file a plan of reorganization for the first 120 days after the case is filed.  The court ultimately approves or disproves the plan, however, the plan may be proposed by the creditors over the debtor’s objection.  The debtor has the option in Chapter 11 to terminate contracts and leases and to recover assets.  

“Single asset real estate” cases are defined as “a single property or project, other than residential property with fewer than four residential units, which generates substantially all of the gross income of a debtor who is not a family farmer and on which no substantial business is being conducted by a debtor other than the business of operating the real property and activities incidental.”  11 U.S.C. § 101 (51B).  Relief from the automatic stay is available to creditors in single asset real estate proceedings which are not available in other proceedings.  A secured creditor may request, after notice and a hearing, that it be granted relief from the automatic stay unless the debtor files a feasible plan of reorganization or begins making interest payments to the creditor within 90 days from the date of the filing of the petition, or within 30 days from the court’s determination that this is a single asset real estate case.  11 U.S.C. § 362(d).  The interest payments are required to be equal to the non-default contract interest rate on the value of the creditor’s interest in the real estate.  11 U.S.C. § 362(d)(3).
The automatic stay goes into effect in a Chapter 11 proceeding akin to any other Chapter, immediately upon the filing of the petition.  However, certain types of action are not stayed.  In addition, motions seeking relief from the automatic stay, the use of cash collateral or to obtain credit may be filed as a first day motion.
The debtor has 120 days after the filing of the case in which it has the exclusive right to file a plan of reorganization.  11 USC § 1121(b).  After the expiration of this period, a creditor or the case trustee may file a competing plan.  The U.S. Trustee is not permitted to file a plan.  The debtor also has a one time right to convert to a Chapter 7 unless, the debtor is not in possession, the case originally was commenced as an involuntary case under Chapter 11 other than at the debtor’s request.  11 U.S.C. § 1112(a).  However, the debtor in a Chapter 11 case does not have an absolute right to have the case dismissed.  Furthermore, a party in interest may file a motion to dismiss or convert a Chapter 11 case to a Chapter 7 case for cause.  As an alternative to conversion, the Court may decide that the appointment of a Chapter 11 Trustee is appropriate and in the best interests of the creditors and the estate.  11 U.S.C. § 1104(a)(3).  
In a Chapter 11 case, confirmation of a plan of reorganization discharges a debtor corporation, partnership or individual.  However, it does not discharge an individual debtor from any debt made nondischargeable under Section 523 of the Bankruptcy Code.  Furthermore, confirmation does not discharge a debtor if the plan is a liquidation plan, unless the debtor is an individual.
New Bankruptcy Rules
In accordance with the “Best Practices for Trustees and Mortgage Servicers in Chapter 13”, various states have amended their local bankruptcy rules considerably impacting lenders and servicers filing motions for relief from the automatic stay and in their efforts to defend against motions to modify secured claims.  Bankruptcy courts also have implemented new local rules affecting professionals employed by creditors, adding new claims register filing requirements in Chapter 13 cases, along with incorporating motions to modify secured claims into Chapter 13 plans.  These new local rules will drastically affect lender and servicer rights to recover professional fees, contractual change amounts and any additional outstanding obligations owed to the lender during the pending bankruptcy proceeding.  Many bankruptcy courts are mandating compliance with the “best practices” through implementation of amendments to their local bankruptcy rules.  For example, bankruptcy courts in North Carolina and Pennsylvania have implemented a new form of Chapter 13 plan which will comply with the best practices, and the Southern District of New York Bankruptcy Court has implemented a new local rule that requires creditors file notices of contract change.  Changes to the Federal Rules of Bankruptcy Procedure are in the works, and it is expected that many of the best practices will be reflected in the amended Rules.
The amended local rules for the Rhode Island Bankruptcy Court modify the automatic stay provided in 11 U.S.C. § 362(a) to permit secured creditors in Chapter 13 cases to send the debtor written correspondence regarding insurance coverage status, taxes and municipal charges.  R.I. LBR 4001-1(a).  Written correspondence may also be sent to the debtor regarding payment defaults, if the debtor is making direct payments to the creditor. The secured creditor may also send the debtor statements, payment coupons, and other correspondence that the creditor typically sends to its non-debtor customers.  The secured creditor must copy debtor’s counsel on all correspondence.
In some states, when a debtor does not indicate an intent to surrender real property on his/her Individual Statement of Intention in a Chapter 7 proceeding or in his/her Chapter 13 Plan, the local rules may require the moving party to include as an attachment to its motion for relief, Form R, Relief from Stay Worksheet – Real Estate (“Form R”) along with Form R required exhibits discussed below.  We anticipate that debtors and creditors will test the sufficiency of Form R, which is summarized below:  

Form R, Relief from Stay Worksheet Must Include:

· Property address, lender name, date of mortgage, post-petition payment address, how the security interest was perfected and all material liens and encumbrances.

· Total pre-petition and post-petition indebtedness due.  

· Estimated market value of the property and the source of the estimated valuation.

· Total pre-petition indebtedness with a breakdown of the arrearage.

· Contractual interest rate and if the interest rate is or was adjustable, a list of the rates and dates that the rates were in effect.

· Any additional pre-petition fees, charges or amounts charged to the debtor.

· Date the last payment was received, total number of post-petition payments alleged to be due and a schedule of the dates that the payments were due and the payment amounts.

· A schedule of payments that were received, if any, post-petition.

· All post-petition fees and charges, advances or sums held in suspense.

· Amount and date of post-petition payments that may have been offered by the debtor but refused.

Required Exhibits Attached to Form R and Motion for Relief:

· Exhibits must indicate the lender’s interest in the property, such as a copy of the promissory note, mortgage and any assignments in the chain of title.

· Copies of documents establishing standing to bring the Motion.

· Exhibits that establish that the lender’s interest in the property is perfected, such as a UCC-1 financing statement.
Reaffirmation of Debt



The ability of creditors to obtain reaffirmation of debts when the debtor seeks to retain the collateral for the loan has been the subject of controversy in bankruptcy cases for the past fifteen years.  There has been a split in the federal Circuits across the country on the issue of whether a debtor who refuses to reaffirm a debt can retain the lender’s collateral as long as the debtor keeps the loan current.  The amendments found in the Bankruptcy Abuse Prevention and Consumer Protection Act of 2005’s reaffirmation provisions seeks to resolve the reaffirmation controversy and alleviate for creditors the burden of legal fees and costs incurred in reaffirmation disputes with debtors.  The 2005 Act provides for automatic dismissal of the bankruptcy if the debtor fails to file a statement detailing his intentions with respect to either keeping the collateral and reaffirming the debt, surrendering the collateral, or redeeming the collateral by paying the creditor the value of the creditor’s secured claim.  The secured creditor is required under the 2005 Act to provide more detailed disclosures as well as ensure the proper application and crediting of payments.



There are also increased protections for secured loans where the collateral is not real estate, although there are some concerns regarding language in the Chapter 13 section of the amendments (involving cram downs) which could be read to render a loan which is secured by a vehicle an unsecured loan in a Chapter 13 plan.




LAST PAGE ONLY IF= "LAST PAGE ONLY" 1 IF  = 26 
0
, 1 COMPARE  = 1 
1
) 
0
 = 1 1048832.2 
 


24
LAST PAGE ONLY IF= "LAST PAGE ONLY" 24 IF  = 26 
0
, 1 COMPARE  = 1 
1
) 
0
 = 1 1052510_1 
 


